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Criminal liability of e-persons and the EU law

Rastislav Funta
Danubius University
Janko Jesensky Faculty of Law

Abstract

The global technological world is changing rapidly.
Robots, computers and artificial intelligence are
replacing more and more simple human activities. All
these examples clearly show what technology is
already capable. This is made possible, among other
things, by processing large amounts of data (“big
data”) from a wide variety of sources. As a result,
algorithms are now able to solve complex tasks and
also to learn. The main question in that context is, if
and to what extent e-persons (electronic persons) can
be held criminally liable for their actions.
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1. Introduction

With the help of neuronal networks, systems can
process information on several levels simultaneously.
Using various machine learning approaches -
reinforcement learning or monitored or unsupervised
deep learning, - neuronal networks can be trained to
make decisions and even to be creative based on what
they have learned. This gives the system the ability to
behave autonomously, i.e. to react appropriately to a
large number of (possibly unknown) situations and
problems independently and without human help. This
flexibility and adaptability hold huge potential. The
concrete effects that artificial intelligence will have on
our society can hardly be foreseen today. In any case,
one thing is clear: the use of autonomous or semi-
autonomous Al* should improve our living conditions
by relieving people of certain tasks or making them
easier. Violations of legal interests caused by
intelligent agents cannot be avoided. This is especially
true when, on the one hand, these systems are
becoming more and more autonomous and are no
longer constantly under human supervision and, on the
other hand, they are finding their way into public
space. An increase in the number of possible
independent actions by the intelligent agent also
logically leads to an increased risk of violations of
legal interests.?

! FUNTA, R. (2019): Uvod do pogitagového prava.
2SVAK, J. (2003): Ochrana ludskych prav..

2. Al criminal liability

If an Al (e.g. intelligent robot) damages a protected
legal asset, the question is who can be held responsible
for it (programmers, manufacturers or users).® This
result is conceivable because the predictability may
already be lacking or, due to the ubiquitous use of Al
and the impossibility of completely excluding damage.
Since autonomy presupposes the independence of
external (human) influence, this legal consequence is
inherent in intelligent agents. Unpredictable actions of
the system are the logical consequence of autonomy. It
must therefore be the task of jurisprudence to define
the legal framework for the use of new technologies. If
the humans have the impression that the rule of law
does not have adequate answers to the legal challenges
of advancing digitization, trust in the normative order
is shaken. The result that no one can be held
responsible for a criminal success would shake the
foundations of the law. The purpose of criminal law*
is not only to prevent future injustices. This should
happen on the one hand as a preventive measure, on
the other hand as a general preventive measure by
showing society that a breach of the law is followed
by a appropriate reaction. Comprehensive compliance
with legal norms by the public can only succeed if an
infringement is formally designated and sanctioned as
such by the case law. If the impression arises that legal
interests can be harmed without consequences,
criminal law no longer fulfills its purpose.

2.1. The starting point for the need for Al
criminality

If an Al, for example in the form of an intelligent
robot, damages a protected legal asset, it is
questionable who can be held responsible for it. In
view of the increasing degree of learning ability and
autonomy, likely in the not too distant future the
criminal success can no longer be attributed to the
people behind it, namely the programmers,
manufacturers and users, for various reasons. This
result is conceivable because the predictability may
already be lacking or, due to the ubiquitous use of Al
and the impossibility of completely excluding damage,
the use is socially adequate and therefore no longer
inappropriately.

3. KLIMEK, L. (2015): Criminal Liability of Legal Persons
in Case of Computer Crime: A European Union Response.
4 CENTES, J. a kol. (2015): Trestny zdkon - Velky komentar.



It must therefore be the task of jurisprudence to define
the legal framework for the use of new technologies
and the consequences of their use. This has two
consequences: Firstly, it enables use outside of test
environments, also because the legal standards can be
taken into account during programming. Second,
clarifying legal questions makes a significant
contribution to the social acceptance of the AU use. If
the population has the impression that the rule of law®
does not have adequate answers to the legal challenges
of advancing digitization, trust in the normative order
is shaken. Damage to protected legal interests without
reaction can not be accepted, since this trust requires
comprehensive  protection  without  unplanned
loopholes. If criminal law and its users are not in a
position to respond appropriately to a violation of
legal interests, this amounts to devaluing the legal
interest that is obviously no longer worthy of
protection.® The purpose of criminal law is also to
prevent future injustices. This should happen on the
one hand as a preventive measure by acting on the
perpetrator, on the other hand as a general preventive
measure by showing society (as the recipient of the
application of criminal law) that a breach of the law is
followed by an appropriate reaction. Comprehensive
compliance with legal norms by the general public can
only succeed if an infringement is also formally
designated as such and sanctioned by the case law. If
the impression arises that legal interests can be harmed
without consequences, criminal law no longer fulfills
its purpose. Jurisprudence is called upon to help shape
digital change in line with our normative value system.
Therefore, in view of the preventive punitive purposes,
it is unacceptable to only find solutions to the legal
problems in connection with Al when these have
already resulted in a violation of legal interests. The
dogmatic discussion must take place beforehand.

3. Dogmatic challenges of Al criminality

With regard to the practical applicability of criminal
law to intelligent agents, three central points of
criticism are mentioned, which show that our criminal
law dogmatics is not prepared for the use of
autonomously acting Al. First, it lacks the ability of
the Al to take an action in the criminal sense. Second,
Al could not be guilty either. And thirdly, an
intelligent agent is not a suitable addressee of a
criminal sentence.

3.1. Concept of action in connection with Al

If one sees the ability of Al to at least potentially
understand norms as a prerequisite for the ability to
act, then this should be rejected, at least at this point of
time. Intelligent agents do not (yet) have the ability to

5 FENYK, J. — SVAK, J. (2008): Europeizace trestniho prava.
5 IVOR, J. — KLIMEK, L. - ZAHORA, J. (2013): Trestné
pravo Europskej Unie a jeho vplyv na pravny poriadok
Slovenskej republiky.

recognize an unknown impulse as obligatory and to
act accordingly.
a) Free will as a prerequisite for liability?

However, free will in this sense is not accessible to
evidence. The decision is therefore the result of the
genetic disposition and socialization of the person, the
result of the current mood and the other situational
circumstances. But the opposite is also true: just as
human free will cannot be positively proven at the
present time, it cannot be assumed with certainty that
such freedom does not exist. The fact that the actual
existence of free will should now be a mandatory
prerequisite for criminal liability seems absurd against
the background of what has just been said.

Solving this problem requires a more pragmatic
approach to the question of the guilt of the human
perpetrator. Free will is only ascribed, based on one's
own human experience. Guilt as a precondition for
criminal liability is thus presented as an assignment of
responsibility, which is carried out because the
injustice that has been committed has caused a conflict
within our social system, which this assignment is
intended to resolve. Such a functional understanding
of guilt enables responsibility to be assigned to
intelligent agents. A breach of law committed by Al is
fundamentally just as likely as human misconduct to
cause a social conflict that needs to be resolved,
provided that the algorithm is also attributed free will
through our social system. So it does not matter
whether the wrong decision made is based on
determined biological or algorithmic processes or on
free will.”

b) Thoughts on an e-person status

Such an allocation of responsibility due to a social
conflict is only possible to the extent that the
intelligent agent is also viewed as a person in the legal
sense. E.g. the ELIZA program, developed by the
computer scientist Joseph Weizenbaum, simulated a
psychotherapeutic session by reacting to certain key
words provided by the human person in electronic
dialogue  with ready-made phrases. The
anthropomorphization of the behavior of artificially
intelligent programs is therefore also called the ELIZA
effect. It is therefore likely that such entities are
viewed by society as having a status that goes beyond
that of a thing.

In addition, such an electronic personal status would
then also have to be legally recognized. There have
already been attempts in politics to discuss the
introduction of an e-person status in any case. For
example, in 2017 the EU Parliament asked the
European Commission® to deal with this question for

" FUNTA, R. - GOLOVKO, L. - JURIS, F. (2020): Eurépa a
Eurdpske préavo.

8 Resolution of the European Parliament of February 16,
2017 with recommendations to the Commission on civil law



civil law. The variability of the concept of person in
law shows that the e-person would not represent a
dogmatic castle. Distinctions between natural and
legal persons,® between adults and minors or
differentiations with regard to the age of criminal
responsibility make it clear that the various personal
terms are always valued: What social, legal, moral
position does the affected legal subject have and what
conclusion does the legal system want to draw from it?
If we consider the already considerable and in the
future still growing importance and the ubiquity of
digital technologies as well as the challenges and legal
problems associated with them, the conclusion is, in
my opinion, the following: The introduction of an e-
person status is sensible and necessary - both from a
legal policy point of view and for reasons of criminal
theory.1°

4. Punishability of intelligent agents

Finally, the objection is raised that an electronic
person cannot be punished at all. The question is first
of all which characteristics the criminal punishment
specifically has and finally whether these can be used
against an intelligent agent. Three characteristics can
be distinguished here: the evil character, the socio-
ethical judgment of unworthiness associated with the
punishment and the disapproval character. Let us first

regulations in the field of robotics (2015/2103(INL)). In the
Resolution is, a.0. mentioned, that the widespread use of
robots might not automatically lead to job replacement, but
lower skilled jobs in labour-intensive sectors are likely to be
more vulnerable to automation; this trend could bring
production processes back to the EU; research has
demonstrated that employment grows significantly faster in
occupations that use computers more; the automation of jobs
has the potential to liberate people from manual monotone
labour allowing them to shift direction towards more creative
and meaningful tasks; automation requires governments to
invest in education and other reforms in order to improve
reallocation of the types of skills that the workers of
tomorrow will need. See also: PERACEK, T. (2020): The
perspectives of European society and the European
cooperative as a form of entrepreneurship in the context of
the impact of European economic policy. The Regulation
refers also to Regulation (EU) 2016/679 of the European
Parliament and of the Council (the General Data Protection
Regulation) which sets out a legal framework to protect
personal data; whereas further aspects of data access and the
protection of personal data and privacy might still need to be
addressed, given that privacy concerns might still arise from
applications and appliances communicating with each other
and with databases without human intervention. See also:
MESARCIK, M. (2020): Ochrana osobnych tdajov;
DANKO, M. — ZARSKA, P. (2019): Data protection vs.
Intellectual property; VALENTOVA, T. — BIRNSTEIN, M.
— GOLAIS, J. (2018): GDPR / Vseobecné nariadenie o
ochrane osobnych Gdajov. Zakon o ochrane osobnych tdajov.
Prakticky komentar; HUDECOVA, I. — CYPRICHOVA, A.
— MAKATURA, I. a kol. (2018): Nariadenie o ochrane
fyzickych os6b pri spraclvani osobnych Gdajov — Velky
komentar.

® JELINEK, J. (2007): Trestni odpovédnost pravnickych
osob.

0 KLATIK, J. (2012): Rozvoj trestného sudnictva v
Eurdpskej anii.

consider infliction. The punishment has an effect on
the perpetrator, which is to be perceived by him as
disadvantageous. It does not matter that this is not
always actually the case, because constitutional
guarantees are in any case restricted, such as freedom
of movement and personal development - the textbook
example of the homeless person who intends to be
locked up before winter is mentioned here to spend the
cold season in the heated prison.

However, it will probably be of little interest to those
affected whether the evil (also perceived as such), e.g.
the payment of a sum of money, has to be carried out
as a fine or a fine. The same applies to imprisonment,
preventive detention as a measure and police custody.
In all cases, the same constitutional guarantees are
limited. So the infliction of evil is not a specific
feature of the punishment. Just like the infliction of
evil, the socio-ethical judgment of unworthiness is not
a characteristic that specifically characterizes the
punishment. In the event of a violation of the norms in
criminal law as well as in disciplinary and
administrative offense law, the state charge is made
that the person concerned behaved unlawfully: a
parking ticket also expresses that this behavior is
contrary to the general consensus of values in the form
of the legal system stands. In addition, it can hardly be
determined to what extent social ethics should serve as
a characteristic. Even conceptually, it is extremely
difficult to separate.

And finally, there are constitutional concerns about
explicitly marking the punishment with such a value
judgment. If the punishment were concerned with the
downgrading of the moral and ethical value of the
perpetrator, this would affect him in his personal
validity claim guaranteed by human dignity - state
bullying, if you like. What remains is disapproval as a
central characteristic of the punishment and thus the
direct link between the punishment and the guilt of the
perpetrator. The personal reproach, which is not a
prerequisite for the imposition of the other state
sanctions, characterizes the higher degree of
disapproval of the criminally relevant behavior and
thus the punishment following this behavior as such. If
artificial intelligences, as just stated, are culpable in
the sense of an attribution of responsibility (following
from our social reality), then the punishment can also
develop its disapproving character towards Al.

However, the mere determination of criminal
liability! is not sufficient to achieve the general
preventive goals. The injustice that has been
committed must be made tangible to the population as
a recipient, which is why the accusation of guilt must
be quantified by means of the fairest possible penalty.
It is possible to think of charitable work, interventions
in the robot body or, as a last resort, switching off.
Also to be considered is reprogramming by
implementing the meaning of the violated norm in the

1 KLIMEK, L. (2012): Free Movement of Evidence in
Criminal Matters in the EU.



algorithm. This would have both a maximum special
preventive effect and, if necessary, a general
preventive effect, as long as several intelligent agents
are networked with one another and the
implementation can therefore be carried out across the
board. It is also possible that artificial intelligences can
be punished.

5. e-persons vs recognition of judicial decisions

Artificial intelligence (Al), robotics and related
technologies are being developed quickly, and have a
direct impact on all aspects of our societies, including
basic social and economic principles and values. The
development and design of so-called ‘artificial
intelligence’, robotics and related technologies are
done by humans, and their choices determine the
potential of technology to benefit society. A common
Union framework must cover the development,
deployment and use of Al, robotics and related
technologies, and must ensure respect for human
dignity and human rights, as enshrined in the Charter
of Fundamental Rights of the European Union.'? The
Union and its Member States have a particular
responsibility to make sure that Al, robotics and
related technologies — as they can be used cross
borders — are human-centred, i.e. basically intended
for use in the service of humanity and the common
good, in order to contribute to the well-being and
general interest of citizens. European citizens could
benefit from an appropriate, effective, transparent and
coherent regulatory approach at Union level that
defines sufficiently clear conditions for companies to
develop applications and plan their business models,
while ensuring that the Union and its Member States
retain control over the regulations.

5.1. EU judicial cooperation in criminal matters

A trend towards automation requires that those
involved in the development and commercialisation of
artificial intelligence applications build in security and
ethics at the outset, thereby recognizing that they must
be prepared to accept legal liability for the quality of
the technology they produce.

EU judicial cooperation in criminal matters®® is based
on mutual recognition formulated by the 1999
Tampere European Council. The Treaty of Lisbon
significantly changed the EU’s constitutional
configuration and provided an explicit legal basis for
rules and procedures for ensuring mutual recognition
of all forms of judgments and judicial decisions.
Mutual recognition is not a new concept developed in
the area of freedom, security and justice (AFSJ), but
was initially developed in the internal market.
However, mutual recognition in criminal justice has a

2 MAZAK, J. — JANOSIKOVA, M. (2011): Lisabonska
zmluva, Ustavny systém a stdna ochrana.

¥ KLIMEK, L. (2017): Mutual Recognition of Judicial
Decisions in European Criminal Law.

different logic and legal basis than the mutual
recognition of market access rules. In that regard,
mutual recognition in the AFSJ has specific
characteristics, given the implications for fundamental
rights and national sovereignty and the extent to which
it needs to be facilitated by the harmonisation of
substantive and procedural criminal law, particularly
as regards procedural safeguards. Any move away
from applying the principle of mutual recognition in
criminal matters may have negative consequences and
affect its application in other fields, such as the
internal market. Ths is because mutual recognition
means the direct recognition of judicial decisions from
other Member States and means that a judicial
decision should not be refused only on the basis that it
is issued in another Member State. Mutual recognition
requires a high level of mutual trust between Member
States. A mutual trust requires Member States to be
compliant with EU law and, in particular, with the
fundamental rights recognised by the Charter and the
rule of law, such as judicial independence.

Thus, a Union-level approach can facilitate
development by avoiding fragmentation in the internal
market and at the same time underlines the importance
of the principle of mutual recognition in the cross-
border use of robots and robotic systems.

6. Conclusion

The industrial revolution is in full swing. Scientific
disciplines that are affected are therefore called upon
to help shape it actively and in lively exchange with
one another. Otherwise, they risk being left behind or
even becoming an obstacle in progress. For this
reason, the legal system must have adequate answers
to the questions and problems that come with it. The
introduction of Al criminality will be inevitable in the
long term. The concerns expressed about such
criminal liability can be countered in a dogmatically
sound manner by allowing an expanded understanding
of criminal law terms in this field that goes beyond the
previous limits of individual criminal law dogmatics.
This concerns the ability to act and in particular the
culpability. While technological progress may be a
little frightening at times in terms of its size and speed,
it can hardly be stopped. In any case, the advantages
should outweigh the legal and technical risks if these
are recognized in good time and minimized or
completely resolved. In this way, at least law does not
become a technology obstacle.
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Obstruction of the execution of an official decision in family matters

Stefan Neszméry
Comenius University in Bratislava

Abstract

Obstruction of the execution of an official decision is
the most frequently committed criminal offense heard
by courts in Slovakia.In family matters, most often in
the regulation of rights and obligations to minor
children, parents fail to comply with court-issued
decisions. On the part of a parent who is denied the
right of contact in the sense of a court decision, there
is an attempt to resolve such a breach of obligations of
the other parents by filing a criminal complaint. The
whistleblower is then disappointed by the polis
rejection of the filed criminal report due to non-
fulfillment of the conditions specified in §349 of the
Criminal Code. The aim of the paper is, based on
current legislation and literature, to approach the
difference between obstruction of the execution of an
official decision in accordance with §348 of the
Criminal Code and obstruction of execution of an
official decision in parental matters in accordance with
§349 of the Criminal Code.

Key words

Official decision, obstruction of execution of official
decision, personal execution

1. Uvod

V ramci upravy styku s maloletym dietatom dochadza
v mnohych pripadoch k rodicovskym nezhoddm a k
neplneniu  rodicovskych dohdd alebo sudnych
rozhodnuti. Vzhladom na zatazenost’ sidov, nieckedy
zdihavému rozhodovaniu stdov, prichadzajd dotknuty
rodi¢ia k zaveru, ze jedinym prostriedkom na
vyrieSenie ich problému je vyuzit prostriedky
trestného prava a domahat’ sa svojich rodi¢ovskych
prav.  prostrednictvom  trestného  oznamenia.
K tomuto zaveru prichadzaju z dovodu neznalosti
trestného konania ako aj samotného Trestného zakona.
S tym, ze sa v ich v okoli vyskytli pripady ,,marenia
vykonu Uradného rozhodnutia“ naj¢astejSie porusenim
zakazu Cinnosti viest motorové vozidlo ulozené
pachatelovi rozhodnutim sidu, si presvedéeny, ze
staci aj v ich pripade podat’ trestné oznamenie a svoj
problém s uplatnenim rodi€ovskych prav maja
vyrieseny.

Ku sklamaniu dochadza v pripade, ak mu je takéto
trestné ozndmenie zo strany policie odmietnuté z
dovodu, ze nevyuzil prostriedky Obc&ianskeho préva.
Pravna Uprava vykonu rozhodnutia vo veciach
maloletych je zakotvena v ustanoveni § 370 a nasl.
Zakona ¢&. 161/2015 Z.z. Civilny mimosporovy
poriadok. Nesplnenim tejto zakonom stanovenej
podmienky uvedenej v §349 Trestného zakona, teda
pouzitia opatrenia v ob¢ianskom sutdnom konani nie je
mozné zacat trestné stihanie voci osobe, ktord svojim
konanim napliia skutkovii podstatu trestného &inu
uvedend v 8349 Trestného zakona. Preto je dolezité
pochopit’ rozdielnost kedy dochadza k spéchaniu
trestného ¢inu marenia vykonu uradného rozhodnutia
v zmysle 8348 ods.1, ods.2 Trestného zdkona a § 349
Trestného zékona.

2. Marenie vykonu Uradného rozhodnutia v zmysle
§ 348 zakona &. 300/2005 Z. z. Trestny zdkon

V zmysle § 348 ods.1 Trestného zakona (zakon ¢&.
300/2005 Z. z.), ,, kto mari alebo podstatne stazuje
vykon rozhodnutia sidu alebo iného organu verejnej
moci tym, ze!...dalej zdkon v odst.l pism. a) az 1)
vymenovava jednotlivé skutky, ktoré napliuju
skutkovd podstatu tohto trestného &inu. V ods.2 pism.
a) az b) § 348 Trestného zédkona su uvedené dalSie
skutky, ktoré napliujuo skutkovi podstatu tohto
trestného ¢inu. V oboch pripadoch sa jedna o precin
nakol’ko trestna sadzba neprevySuje hornt hranicu pat
rokov.

Ako je zrejmé zo znenia ods.1 a 2 citovaného § 348
pachatel' spacha precin tym, ze zmari alebo st'azi
vykon rozhodnutia sidu alebo iného organu verejnej
moci. Z rozhodovacej praxe sudov sa vo vicSine
pripadovjednd o porusenie zdkazu viest motorové
vozidlo, ktoré mal pachatel tohto trestného cinu
ulozené rozsudkom konajiceho siidu. Dokazovanie
spachania takéhoto trestného ¢inu je pomerne
jednoduché. OCTK po zisteni, e péachatel mal v
predchadzajicom obdobi ulozeny trest zakazu nejakej
&innosti a tento zdkaz porusil po vykonani procesnych
ukonov moéze dojst v ramci tzv. super rychleho
konania, ktoré je upravené v ustanoveni § 204 a v
nadvizujicom ustanoveni § 348 zakona ¢&. 301/2005
Z. z. Trestného poriadku v zneni neskorsich predpisov
k uzavretiu veci a k vyneseniu rozsudku konajucim
sidom.?

1 Zékon €. 300/2005 Z. z. Trestny zékon.
2 HVOZDA, M. (2012): Aplikaéné problémy v superrychlom
konani.



V zmysle § 204 zdkona €. 301/2005 Z. z. Trestného
poriadku : ,,Ak bola prokuratorovi odovzdana spolu so
spisom osoba, ktora bola zadrzana ako podozriva pri
pachani pre¢inu, na ktory zdkon ustanovuje trest
odnatia slobody, ktorého hornd hranica neprevysuje
pat’ rokov, alebo bezprostredne po fiom a prokurator ju
neprepusti na slobodu, odovzda ju najneskér do 48
hodin od zadrzania sidu, ktorému tiez poda obzalobu
so spisom. Ak prokurétor zisti dovody vazby, sicasne
navrhne, aby bol obvineny vzaty do vazby." K tomu,
aby sa vykonalo super rychle konanie, je nevyhnutné,
aby boli kumulativne (sti¢asne) splnené tri podmienky,
asice:

a) trestné konanie je vedené pre precin, na ktory zékon
ustanovuje trest odiatia slobody, ktorého horna
hranica neprevysuje pét’ rokov

b) k zadrzaniu osoby podozrivej zo spachania precinu
musi dojst’ pri pachani precinu, resp. bezprostredne po
nom

c) prokurator takuto zadrzani osobu podozrivi zo
spachania preéinu neprepusti na slobodu

Viacsina takychto sudnych konani vzhladom na
skuto¢nost’, ze pachatelia uz boli raz odsudeny za
spachanie trestného Cinu a bol im ulozeny aj trest
zékazu Cinnosti, kon¢i ulozenim nepodmienecného
trestu odnatia slobody.

3. Marenie vykonu uradného rozhodnutia v zmysle
§ 349 zakona ¢. 300/2005 Z. z. Trestny zakon

V zmysle § 349 Trestného zakona (zakon ¢. 300/2005
Z. z.), ,, kto po tom, ¢o sa proti nemu bezvysledne
pouzili opatrenia v civilnom procese smerujice k
vykonu rozhodnutia sidu alebo sidom schvélenej
dohody o vychove maloletych deti, mari vykon takého
rozhodnutia alebo dohody alebo kto mari vykon
neodkladného opatrenia ulozeného v civilnom procese
na ochranu os6b ohrozenych nasilim alebo vo veciach
starostlivosti sidu o maloletych, potresta sa...2

Rozdielnost’ oproti zneniu § 348 Trestného zakona
(zékon ¢. 300/2005 Z. z.), je v tom, Ze az po
bezvyslednom pouziti opatreni v civilnom procese
dochadza k spachaniu tohto trestného ¢inu.

Osoba domahajuca sa svojich rodicovskych prav,
ktoré su porusované zo strany druhého rodica pred
vyuzitim prostriedkov trestného pradva musi najprv
vyuZzit postup upraveny v zdkone &. 161/2015 Z. z.
Civilny mimosporovy poriadok ako aj vo Vyhlaske
Ministerstva spravodlivosti  Slovenskej republiky,
ktorou sa ustanovuju podrobnosti vykonu rozhodnutia
vo veciach maloletych 207/2016.

V pripade, ze uz sid rozhodol vo veci starostlivosti o
maloletého, o styku s maloletym alebo inej ako
peniaznej povinnosti vo vztahu k maloletému a takéto
rozhodnutie je pravoplatné a vykonatelné stdva sa
exekuénym titulom v zmysle § 376 ods.] CMP a

3 § 349 Trestného zakona &. 300/2005 Z. z.

opravneny moéze podat’ navrh na nariadenie vykonu
rozhodnutia. Samotné vykonavacie konanie mdZeme
rozdelit na tieto fazy:*

1. Postup sudu po zacati konania
2. Nariadenie vykonu rozhodnutia
38 Uskuto¢nenie vykonu rozhodnutia

Postup sudu po zacati podania navrhu v zmysle § 376
ods.1 CMP je upraveny v §3 a § 4 vyhlasky 207/2016.
Sad po podani navrhu na nariadenie vykonu
rozhodnutia zistuje, ¢i sa povinny podrobuje
rozhodnutiu a ¢i existuji ospravedlnitelné dovody, pre
ktoré sa povinny neméze podrobovat’ rozhodnutiu. Pri
zistovani existencie ospravedlnitelnych dévodov sud
zohl'adiiuje najméd spravanie sa povinného pri plneni
povinnosti a spravanie sa opravneného pri realizécii
prav vyplyvajucich z rozhodnutia, ako aj spravanie sa
a nazor maloletého.

Sad v zmysle 8377 CMP nariadi vykon rozhodnutia
vydanim uznesenia. Po vydani uznesenia o nariadeni
vykonu rozhodnutia alebo sucasne s vydanim tohto
uznesenia moze sud vykonat tkony a opatrenia
smerujuce k tomu, aby doslo k dobrovolnému
splneniu povinnosti v zmysle § 378 CMP.

Postup podl'a § 378 CMP nastupuje pred nariadenim
samotného vykonu priCom ma plnit' preventivny a
vychovny ucel. Jeho cielom je posobit’ na opravnenu a
povinnd osobu tak, ze pride k dobrovol'nému plneniu
povinnosti vyplyvajucich z exeku¢ného titulu, alebo k
inej dohode, ¢o do ich realizicie. Je na sude aky
sposob preventivneho pdsobenia na osobu povinného
zvoli. Taktiez méze vyuzit rézne subjekty, ¢i uz organ
socialnopravnej ochrany deti a kurately, ako aj
mediatora.®

Vol'ba rozsahu a spésobu uskuto¢nenia preventivneho
pbsobenia  vykonu rozhodnutia medzi tymito
moznost'ami je na sudcovi a vyplyva z okolnosti, ktoré
sudca posudi na zaklade svojej Gvahy. Rovnako je na
rozhodnuti stdu, ¢i v ramci preventivnej Cinnosti
nariadi pojednavanie, alebo zasle vyzvu povinnej
osobe len pisomne. Obsahom, ¢&i uZ pisomnej vyzvy
alebo vyzvy na nariadenom pojednévani je apeléacia na
povinného, aby sa vykonatelnému rozhodnutiu
dobrovol'ne podrobil, t. j.. aby dobrovol'ne plnil to, o
mu uklada vykonatelné rozhodnutie. Zaroven je std
povinny ho v tejto vyzve poucit o moznych
nasledkoch nesplnenia tejto povinnosti, a to
civilnoprocesného charakteru  (ukladanie pokat,
odnatie dietata), ako aj nasledkov v trestnopravnej
rovine (§ 349 zakona ¢. 300/2005 Z. z. Trestny zakon
v zneni neskorSich predpisov.

Vo vyzve je povinny upozorneny na nasledky
nepodrobenia sa rozhodnutiu, najma o:

4 SMYCKOVA, R. — LOWY, A. (2019).: Zakladné aspekty
vykonu rozhodnutia vo veciach maloletych.
5 SMYCKOVA, R. — LOWY, A. (2019).: Z&kladné aspekty
vykonu rozhodnutia vo veciach maloletych.



a) moznosti sidu aj bez navrhu zmenit’ rozhodnutie o
osobnej starostlivosti k dietatu podla osobitného
predpisu),

b) moznosti sidu podl'a vyzvat prislusny Statny organ,
aby zastavil vyplatu rodi¢ovského prispevku
povinnému podla osobitného predpisu, alebo aby
zastavil vyplatu pridavku na dieta a priplatku k
pridavku na dieta povinnému podla osobitného
predpisu (383 CMP),

¢) moznosti ulozenia pokuty, a to aj opakovane (§ 383
CMP),

d) skutocnosti, ze marenie vykonu rozhodnutia sudu
alebo sidom schvalenej dohody o vychove maloletych
deti je trestnym ¢inom, vratane uréenia trestu.’

Vykon rozhodnutia mozno uskuto¢nit, len ¢o bolo
uznesenie 0 nariadeni vykonu rozhodnutia vydané,
nevyzaduje sa ani jeho dorucenie povinnému. Ak
ukony a opatrenia sidu smerujiice k dobrovolnému
splneniu povinnosti zostali bezvysledné, sud podla
ust. § 384 a nasl. vykon rozhodnutia uskuto¢ni. Ak je
to vzhladom na okolnosti pripadu potrebné, sad
uskuto¢ni vykon rozhodnutia aj bez vykonania ukonov
a opatreni smerujucich k dobrovolnému splneniu
povinnosti.  Uskuto¢neniu  vykonu rozhodnutia
nebrani, Ze uznesenie o nariadeni vykonu rozhodnutia
nebolo ucastnikom dorucené.

Sud pisomne, elektronickymi prostriedkami alebo
telefonicky upovedomi opravneného o mieste a Case
uskutoénenia vykonu rozhodnutia. Sid povinného o
uskutoéneni vykonu rozhodnutia upovedomi az na
mieste samom. Tak ako sme to uviedli vyssie az po
pouceni povinného na nasledky nepodrobenia sa
sudnemu rozhodnutiu je mozné vyuzit prostriedky
trestného prava podanim trestného ozndmenia na
prislusné oddelenie policajného zboru SR alebo
prislusnu okresnu prokuratiru. Sud by mal tak konat’ z
Uradnej povinnosti.

4. Zaver

Cielom naSho prispevku bolo v kratkosti priblizit’
rozdiel pri posudzovani trestného ¢inu marenia
vykonu Uradného rozhodnutia a to jednak v zmysle
8348 o0ds.1, ods.2 Trestného zékona ako aj v zmysle §
349 Trestného zakona. Na prvy pohlad sa zda, Ze sa
jedna o tie isté skutkové podstaty avsak az nasledne po
podrobnej analyze textu § 349 Trestného zékona je
zrejmé, Ze na naplnenie skutkovej podstaty je potrebna
kumulativna podmienka a to az po bezvyslednom
pouziti opatreni v civilnom procese dochadza k
spachaniu tohto trestného &inu.

V praxi velmi cCasto dochadza hlavne zo strany
jedného z rodiov k chybnému postupu. Rodicia sa
pod vplyvom aj medii, okolia ale ¢asto aj neuplnymi
informaciami zo strany organov kurately obracaji na

8 SMYCKOVA, R. — LOWY, A. (2019).: Zakladné aspekty
vykonu rozhodnutia vo veciach maloletych.

organy policie v domnienke rychleho vyrieSenia
svojich problémov vo vykone rodi¢ovskych prav.

Aplikacna prax vo vykone sudnych rozhodnuti
poukazuje na pomalost’ sudov a vyuzivanie aktualnej
zakonnej konstrukcie, podla ktorej § 377 ods. 1 CMP
proti uzneseniu o nariadeni vykonu rozhodnutia a proti
uzneseniu o zamietnuti navrhu na nariadenie vykonu
rozhodnutia je odvolanie pripustné ¢im sa spusta
nekoneéna masinéria. Zrejme jedinym udinnym
sposobom ako zabezpe€it' vykon rozhodnuti o styku
rodica s mal. dietatom v tych najvaznejsich pripadoch
porusenia prava dietata na styk je represia v podobe
okamzitého stihania povinného rodica, ktory sudne
rozhodnutie nereSpektuje. Pokial' povinny rodi¢ bude
vediet, ze v pripade nereSpektovania rozhodnutia o
styku mu hrozi trestné stihanie a nasledne odstdenie,
bude  motivovany  rozhodnutie  re$pektovat.
Opakovand recidiva by viedla k nepodmienenému
trestu odnatia slobody.
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Artificial Intelligence and Law: Some Philosophical Remarks

Mykola Palinchak

Abstract

Technical and scientific advances regularly confront
legal systems with new challenges. Jurisprudence and
regulation have had to deal with new phenomena such
as cyber crime, DNA analysis, weapons that can be
made with 3D printers, telecommunications
surveillance or self-driving cars. With all these new
technologies, it is necessary to develop a way to deal
with these phenomena. For now, this process has not
yet been completed and no satisfactory legal approach
has yet been found.

Key words
Artificial Intelligence, legal systems, new technologies
1. Introduction

Probably the greatest challenge is still ahead of us:
How should the legal system deal with advanced
artificial intelligences and robots that did not come
about through evolution, but were created by humans?
So far, humans have enjoyed a special status in all
legal systems. Many rights and duties were reserved
for humans. Usually only people could make
themselves liable, conclude contracts, conduct
litigation and invoke constitutionally guaranteed
fundamental rights. In the future, advanced artificial
intelligence and robots could dispute this special legal
position. Previously, artificial intelligence and robots
only had limited capabilities in a certain area of their
application. In the future, however, artificial
intelligence could arise that will be at least equal to
humans in all tasks and activities, or even far surpass
them. In the case of such artificial actors, the question
arises whether they are able to shake the
anthropocentricity! of today's legal systems for the
first time. The impressive technical progress in recent
years suggests that such artificial intelligence could
become a reality in the foreseeable future. It seems
likely that it will not take so long that such artificial
intelligence will be superior to humans in all areas.

1 Anthropocentrism means, that human beings are the most
important entity in the universe. In other words,
anthropocentrism puts humans at the center of the world.

2. New and already known Artificial Intelligence
problems

Robots and artificial intelligence pose an extraordinary
legal challenge for two reasons. On the one hand, they
combine many elements that have made it difficult to
deal legally with previous technological innovations.
For example, previous technological advances have
raised the question of the ethical and legal limits of
invasive  surveillance practices, but artificial
intelligence algorithms are making new widespread
surveillance programs much more powerful and,
accordingly, the associated legal issues are becoming
more pressing. On the other hand, scientific progress
in the field of artificial intelligence confronts us with a
number of completely new problems. These issues are
related to the controversial status of artificial
intelligences as legal entities.?

In practice, these problems are often anything but easy
to solve, but at least we are already familiar with them
based on previous technical achievements and know
the right method to solve them. Examples of simple
legal problems of artificial intelligence are the
problem of area-wide monitoring of communication
thanks to artificial intelligence (e.g. the PRISM
monitoring program), the question of whether artificial
intelligence can be patented, the problem of the legal
approval of self-driving vehicles as well as the liability
classification of the hazard potential of the
development of artificial intelligence.

The difficult legal problems of artificial intelligence
go beyond the simple problems insofar as they are
related to the status of artificial intelligence as legal
entities: Can artificial intelligence appear as
independent contracting parties or conclude contracts?
Can artificial intelligences be (criminally) responsible
for their actions? Do artificial intelligences have a
right to basic rights?

Thus, the core of all these difficult problems of
artificial intelligence is a questtion: Can existing or
future artificial intelligence be legal entities? With
these questions, we not only consider the current state
of the art. Therefore, our estimates will also include a
speculative component. It should be emphasized,
however, that the speculative parts only relate to future
developments in the field of artificial intelligence, not

2 MARR, B. (2019): Artificial Intelligence in Practice: How
50 Successful Companies Used Artificial Intelligence to
Solve Problem.



to the conditions that must be met for an intelligent
agent to have legal personality. Therefore, the
following discussion can be useful even if technical
changes develop differently from what we expect. The
focus of our investigation is on the philosophical
foundations of these questions.

3. Fundamentals of Artificial Intelligence

Sometimes  legal  discussions about artificial
intelligence  suffer from insufficiently precise
terminology. Everyday terms such as “intelligence” or
“autonomy” are mostly vague, sometimes ambiguous
and often bring with them associations that hinder the
clarification of the problems. It is therefore
worthwhile to explicitly define some core concepts in
order to avoid misunderstandings and false
associations.

We understand under artificial intelligence an
intelligent actor or agent that is not created through
evolution, but rather artificially created. We can use a
very broad term agent, according to which any system
whose actions can be systematically explained and
forecasted by the ascription of goals and beliefs is an
agent. By intelligence we understand the ability of an
actor to achieve his goals in a wide variety of
unknown environments. This understanding captures
some elements that are often associated with
intelligence, such as means-end rationality, adapting to
novel conditions, and the ability to solve novel
problems. We can differentiate between general
intelligence and domain-specific intelligence. The
former is characterized by the ability to achieve goals.
A domain-specific intelligence, on the other hand, can
only do this to a very limited extent number of
environments.

Since we have designated artificial intelligence as an
agent or actor, we can attribute goals and desires to it.
We can describe the goals and desires of an artificial
intelligence in the form of a utility function that orders
world states according to their desirability. The utility
function of an artificial intelligence does not have to
be human-like. The utility function of a chess
computer can, for example, qualify all chess
configurations in which the computer wins, all
configurations in which it plays a draw as moderately
desirable and all configurations in which it loses as
minimally desirable. In contrast to natural agents,
artificial agents often have the option of directly
determining the utility function as a programmer. As
actors, artificial intelligences can also form beliefs
about the world and use them to achieve their goals
and desires. At first glance, it might seem strange to
say that a chess program has beliefs. And there are
actually important differences in the way in which
people and such algorithms orient themselves in the
world and store data about the world. But there are
more things in common than one might initially
assume.
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Further dimensions of human action are autonomy and
free will. A free will is incompatible with
determinism: If the actions of an actor are completely
determined by the laws of nature and the initial
conditions of the universe, then he has no free will.
According to this concept, artificial intelligences
probably have no free will, because their algorithms
work according to strictly deterministic laws. It should
be emphasized, however, that it is also controversial
whether people are free at all according to this
concept. Artificial intelligence can be implemented in
a robot, e.g. in a mechanical body, or it can control it
from a distance. However, this is not mandatory, many
domain-specific artificial intelligences, such as
artificial intelligences in computer games, never
interact with robots, but run exclusively on ordinary
computers. In the course of the further discussion, we
will fall back on the concepts introduced here in order
to build a bridge to specific legal terms that play a role
in regard to legal personality and secondly for the
determination of criminal liability of artificial
intelligences.

4. Artificial intelligence as person and legal entity

We turn to several difficult artificial intelligence
problems below. The selection of problems is not
random, but prepares the answer to the central
question: Can existing or future artificial intelligences
be legal entities that could then be held criminally
responsible?

4.1. Artificial intelligence as person

The concept of the person, unlike the concept of legal
personality, is not a legal dogmatic, but a
philosophical concept. Therefore, the classification of
an artificial intelligence as a person is not a necessary
prerequisite for its legal status. After all, persons are
the traditional subjects of law and criminal law in
particular, and it is therefore interesting to ask
whether, and if so, under what conditions artificial
intelligences may be considered as persons. And as
we'll see, there is some overlap between the two
concepts, so it makes sense to answer that question
first.

According to this, there is at least one type of artificial
intelligence, namely simulations of human brains (so-
called “whole brain emulations”). At the beginning of
the process of a brain simulation there is the scanning
of an existing brain. Since the simulation is based on
an existing brain, it will also share essential, and in the
case of a perfect scan, even all psychological
characteristics of the original brain. So if the owner of
the original brain has the will structure relevant to the
status of a person, then the simulation also will have it.
This means that the personal status for human brain
simulations is likely to be affirmed. This classification
has important ethical consequences. For example, this



may investigate mental illnesses such as depression or
autism. This could be misused for research purposes.

With other types of artificial intelligence, it is more
difficult to determine whether they can have desires.
This would be conceivable with an artificial
intelligence that, based on its final goals in the form of
the utility function, forms instrumental goals, for
example to save computing power. We can imagine an
artificial intelligence programmed for a specific game.
Its final goal is to win the game. From time to time the
system creates instrumental goals such as "dominate
the lower half", which are then pursued until new
goals are set. The instrumental goals are sometimes
revised based on the final goals. It seems entirely
appropriate to describe this as a case where artificial
intelligence has adjusted its first-level instrumental
goals based on its second-level desires. For lawyers, it
is often difficult to determine whether an artificial
intelligence has the necessary will structure. It
therefore makes sense for this question to be answered
by experts on a case-by-case basis. Existing artificial
intelligences may often not yet have second-order
desires, but there seem to be no reasons why future
artificial intelligences might not have the relevant will
structure.

It seems entirely plausible that John Locke demands
general intelligence in his works, i.e. the ability to be
able to pursue his goals in many or even all problem
areas through deliberation. The search for general
artificial intelligence is one of the most important
goals of Al research and has made impressive
progress, particularly in the form of recurrent neural
networks that can process data much more flexibly
than previous neural networks. For example, a single
DeepMind algorithm learned independently to play
various Atari games based on pixel data on a human-
like level. However, this algorithm was still far from
reaching the generality of human intelligence. It
therefore seems that existing artificial intelligences
have probably not yet achieved the generality to meet
Locke's intelligence criterion, but this may well be
possible in the future. Locke also demands that people
can relate to themselves and understand themselves as
objects. In other words, people have beliefs about
themselves, about their past and future. For many
practical areas of application of artificial intelligences,
beliefs of this kind are not necessary and were
therefore not programmed by the developer. But with
certain artificial intelligence in computer games (so-
called "bots") it is necessary that the artificial
intelligence can distinguish the character it controls,
from the characters of other players. That can be
understood as a very rudimentary version of a self-
image. Bots in existing games do not have to store
memories of past events, but it does not seem unlikely
that game developers will develop bots that learn from
past experiences and thus present a greater challenge
for the player.

Thus, can artificial intelligences be able to understand
and obey laws? At first glance, this criterion seems
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very demanding. We think that appearances are
deceptive. The algorithm knows the rules of the game,
it chooses its next move from the set of all moves
permitted by the rules of the game. The rules of the
game are a form of law or right: only a subset of all
logically possible moves are in conformity with the
rules. The program understanding of the law is far
from what Locke demands - among other things, it
refers to the wrong law, namely the rules of the game.
But there is an initial indication of what the required
understanding of the law could look like in an artificial
intelligence. Is it possible that artificial intelligences
can experience joy? In some cases, it is argued that
existing “reinforcement learning” algorithms, such as
those used by Google DeepMind, can feel joy. The
future artificial intelligences could be inflicted with
severe suffering in the course of experiments. So it
seems conceivable that future artificial intelligences
could fulfill all necessary and sufficient conditions
demanded by Locke, and accordingly be seen as
persons.

4.2. Artificial intelligence as legal personality

Only (legal) persons have rights and obligations.
Unlike the concept of the person, the concept of the
legal person is a legal dogmatic concept, the meaning
and extension of which must be determined by
jurisprudence. In this way, it can basically also take
into account new circumstances, such as technical
advances in Al research, and new knowledge, e.g.
about the cognitive abilities and its scope. Can
artificial intelligences have legal personality? In oder
to provide a precice answer to this it would be needed
for the Al (in order to get legal personality) to fulfill
the necessary and jointly sufficient conditions. In this
regard, we have identified the following requirements
the ability to be self-interested and the legal subject
must have its own identity in order to be able to
participate in legal transactions.

Regarding the first criterion, in order to have rights
and obligations only makes sense for those who have a
self-interest and can pursue them with the help of
others. According to the second criterion, a legal entity
must have its own identity. It must be clearly
established who takes part in legal transactions and
who is to become the owner of rights and obligations.
The dogmatic debate on this relates almost exclusively
to the question of what requirements are to be placed
on companies as legal persons. In the case of natural
persons, this question is of course answered in the
affirmative. With the question of whether artificial
intelligences have a sufficiently clearly defined
identity, is questionable.

First of all, it should be noted that algorithms, like
humans, are physically implemented and thus also
localized. They are in one or more places and exist on
a physical computer system. In addition, like people or
societies, they can have a name: The Google algorithm
that plays Go is called AlphaGo. What makes the
question more difficult compared to humans and even



societies is that artificial intelligences as algorithms
can simply be copied and thus duplicated. Google
could easily create numerous instances of AlphaGo.
We believe, that day there will be countless copies of
brain simulations that do our work and make us
redundant as workers. The fact that algorithms can be
copied easily makes it difficult to identify them. It can
be practically difficult to determine which of the many
copies of an algorithm running on servers in a data
center performed the service.®

Instead of arguing that the possibility of copies does
not make identification much more difficult in legal
transactions, we would like to show that the problem
of copying also exists for biological organisms, albeit
theoretically. In literature, in the context of the debate
about personal identity, many thought experiments are
discussed in which people are "copied" and whose
identity is difficult to determine as a result. The most
prominent scenarios include brain transplantation and
mind uploading. After the operation, there are two
independent, viable individuals who each have half of
the brain of the original person. This is the case of a
human copy. Mind uploading, on the other hand, is a
term for transferring all the properties of a human
consciousness (memories, personality, and other
properties) to a computer. In both scenarios a person
or the part of the person who is responsible for his
personality is copied. In the second case, this process
could be repeated any number of times to make
numerous copies. Despite these two (initially
theoretical, but possibly soon real) ways of copying
people, we do not question their status as legal entities.
Accordingly, we should not rush to deny artificial
intelligences the status of legal entities because they
can be easily copied.

5. Follow-up considerations

Existing artificial intelligences are not yet legal
entities and also have no personal status. We think
there are good reasons for this. It should be noted,
however, that when extending the legal sphere to other
biological or non-biological beings with strong
cognitive distortions. Artificial intelligences that
already exist and will emerge in the near future are not
yet legal entities and therefore cannot yet bear any
criminal responsibility. But we should not conclude
from this that they do not deserve any protection. We
should therefore take the idea seriously and consider
similar ~ protective  mechanisms for artificial
intelligences as they already exist for humans. We do
not know whether existing artificial intelligences can
already suffer and are therefore worthy of protection.
But we do not doubt that now is the right time to ask
this question. If artificial intelligences can in principle
achieve the status of legal person in the future, then a
number of legal follow-up questions arise. Research in

3 KARACSONY, G. (2019): Managing personal data in a
digital environment - did GDPR’s concept of informed
consent really give us control?
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the area of the criminal responsibility of artificial
intelligence has to answer, for example, to what extent
the relationship between programmer and artificial
intelligence in the case of criminal behavior is to be
assessed within the framework of the rules. It is also of
great interest how the subjective side of the facts is
designed in the case of artificial intelligences. For
example, how is the distinction between deliberate
negligence and contingent intent in the case of
artificial intelligences to be determined? These and
other questions deserve detailed investigation and
cannot be dealt with within the scope of this article.

The most interesting question then is whether future
artificial intelligences can in principle be guilty at all.
In regards to humans, culpability is the norm that can
be lifted in exceptional cases. With artificial
intelligences it would have to be clarified whether they
could ever be guilty at all. We can only say, that in
order for artificial intelligences to be guilty, they must
first be able to recognize what is legally required in a
particular situation. Similar to how a chess computer
knows the rules of chess, an artificial intelligence
should be able to recognize the required actions. In the
form of self-driving cars, we already have artificial
intelligences that can recognize and obey legal rules,
namely traffic rules. Knowledge of what is legally
required may feel subjectively different with artificial
intelligences than with humans, an algorithm will
probably feel like a “bad conscience” when the legal
system is violated.*

6. Conclusion

When it comes to the difficult legal problems of
artificial intelligence, many may be pessimistic about
their resolution with the existing means of law.
Previous tools for attributing responsibility are not
sufficient to legally assess situations in which
advanced artificial intelligences play a role. We have
to decide between not using this kind of machine
anymore (which is not a realistic option), or facing a
responsibility gap, which cannot be bridged by
traditional concepts of responsibility. An answer to the
question whether artificial intelligences should be
granted some form of legal personhood cannot be
answered now. But even if one can show that concepts
of responsibility in criminal law could be applicable to
artificial agents, and these can basically be held
responsible within the framework of their cognitive
abilities, this does not mean that criminal law is also
ideally suited to deal with artificial intelligences: In
fact, it is highly questionable whether, for example,
the penalties and sanctions of criminal law make sense
in the case of artificial intelligences.® In the case of
artificial intelligences, however, criminal policy
considerations that are already relevant today come

4 ROTENBERG, M., SCOTT, J., HORWITZ, J. (2015):
Privacy in the modern age: The search for solutions.

5 HALLEVY, G. (2013): When Robots Kill: Artificial
Intelligence under Criminal Law.



into doubt when dealing with artificial intelligences. In
contrast to real people who do not follow any
particular decision theory, such artificial intelligence
will always determine the probability of the expected
value of an action, of being caught by the authorities,
multiply by the amount of the threat of punishment.
By increasing the threat of punishment, in contrast to
humans, it should in principle be possible to prevent
almost all crimes, because the expected value of the
action for the artificial intelligence is extremely low.
No artificial intelligence would choose an action with
such a low expected value. Should the legislature
therefore determine other threats of punishment for
artificial intelligences? That is just one of the many
questions that we will have to be asked and solved
over the next few years.

7. Literature summary

HALLEVY, G. (2013): When Robots Kill: Artificial
Intelligence under Criminal Law. Northeastern
University Press, Boston.

KARACSONY, G. (2019): Managing personal data in
a digital environment - did GDPR’s concept of
informed consent really give us control? Computer
law, Al, data protection & the biggest tech trends.
MSD, Brno.

MARR, B. (2019): Artificial Intelligence in Practice:
How 50 Successful Companies Used Atrtificial
Intelligence to Solve Problem. Wiley, New York.
ROTENBERG, M., SCOTT, J., HORWITZ, J. (2015):
Privacy in the modern age: The search for solutions.
The New Press, New York.

13



Hopewell, K.
Breaking the WTO: How Emerging Powers Disrupted the Neoliberal

Project

BREAKING

THE
l HOW
EMERGING
W T 0 POWERS

DISRUPTED THE

NEOLIBERAL
PROJECT

KRISTEN
HOPEWELL

Stanford University Press
ISBN 978-1503600591

V pripade Breaking the WTO: How Emerging Powers
Disrupted the Neoliberal Project, Kristen Hopewell
tvrdi, ze aktivny vykon ich vlastnych zaujmov vedie
neoliberalizmus k patovej situécii. Pomocou prikladu
Svetovej obchodnej organizacie (WTQ), kniha
nielenze ilustruje mocensky posun, ale aj to, Ze
poziadavky zo strany vznikajucich mocnosti stazuj
dosiahnutie konsenzu. Mozeme ocenit’ odvaznu a
inovativnu interpretaciu  mocenskych interakcii v
ramci WTO, ktoré ponlka tato praca.

Svet prechadza zmenami vyplyvajicimi z mocenského
posunu. Vo svojej knihe Breaking the WTO: How
Emerging Powers Disrupted the Neoliberal Project,
Kristen Hopewell hodnoti vplyv na globalne
hospodarske riadenie so zameranim na Svetovl
obchodnu organizaciu (WTO).
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Na zéklade empirického vyskumu - péatnast’ mesiacov
terénneho vyskumu v ramci WTO v rdznych
krajinach, 157 rozhovorov S roznymi
zainteresovanymi stranami, viac ako 300 hodin
etnografického pozorovania a rozsiahlej analyzy
dokumentov - autor jasne odhaluje mocensku politiku
vo WTO. Kazdy z hlavnych hracov je ako romanova
postava: Citatelia citia ich tGzby, ich nepokoj a nadej a
tiez to, ¢o bude buducnost’ toho celého. Hopewell na
samom zaéiatku knihy predklada svoj argument:

rozpad  zékladnych  inStitGcii  neoliberdlneho
globélneho ekonomického poriadku je spbsobeny
prijatim jeho noriem, zasad a inStitucionalnych

opatreni zo strany rozvijajacich sa mocnosti. Je to
vysvetlenie vd’aka ¢omu Citatel' odhali prechod od
multilateralneho hospodarskeho riadenia pod vedenim
USA  prostrednictvom  rasticich  poziadaviek
rozvijajucich sa mocnosti a vyplyvajicej patovej
situdcie v ramci WTO. Aky je pévod WTO? Ide o
multilateralny obchodny systém, ktorého cielom je
postupne liberalizovat’ obchod prostrednictvom
postupnych kol rokovani. Jej zrod znamenal zaciatok
projektu budovania institicii. Po dlhii dobu po roku
1945 bola WTO (a jej predchodca, Vseobecna dohoda
o clach a obchode (GATT)) nastrojom hegemonie
USA.

A aka je sti¢asna WTO? Je to stale nastroj; nedostatok
dominantnej moci v8ak vyplynul z posunu moci. Obe
rozvinuté a rozvijajuce sa krajiny sa usiluji vyuzit’ ju
pre svoje vlastné zaujmy. Aj ked’ rozvijajuce sa
mocnosti sa snazia hovorit’ v mene inych rozvojovych
krajin, su kritizované z dovodu nedostatoénej
reprezentativnosti. Okrem toho existuji vyznamné
rozdiely v rozvinutych krajinach a tiez v rozvijajiucich
sa krajinach. Rokovania teda prichadzaju do patovej
situdcie, pretoze neexistuje ziadna hegemonia, ktora
by "priniesla" dohodu, ktor treba dosiahnut. Kniha
ma prinutila premyslat: ak by platilo, z2 WTO de
facto odraza vidcsinu americkych zaujmov v ére
americkej hegemonie, da sa ocakéavat, ze USA ziskali
najviac v ramci WTO. Patova situacia v rokovaniach v
Dauhe vsak nemusela byt USA ocakdvana. Okrem
toho Hopewell zdoraziiuje, Ze podpora volného
obchodu v USA je vysoko selektivna. V ramci kola
rokovani v Dauhe ocakavali USA rozSirovanie
liberalizacie pol'nohospodarstva v Europskej Gnii a
Japonsku. Medzitym sa pol'nohospodarske dotacie v
USA a inych bohatych krajinach stali hlavnym
cielom, aj ked” subvencované pol'nohospodarstvo v
rozvinutych  krajinich moéze  priniest  Uzitok
chudobnym krajindm, ktoré st zavislé od dovozu



potravin. Na jednej strane patovd situacia v
rokovaniach predstavuje otazku modelov rozvoja:
pre¢o sa pol'nohospodarstvo v Brazilii tspesnejSie
rozvija ako v Indii a Cine? Prefo rastie odvetvie
sluzieb v Indii? PreGo sa vyrobky vyrabaju v Cine?
Ked’Ze proces liberalizacie viedol k rychlemu rozvoju
rozvijajucich sa krajin, ako je Brazilia, India a Cina,
mali by USA a dalSie bohaté krajiny ocakavat
podobnu situaciu?

Na druhej strane, preco krajiny, ktoré sa vyvinuli a
ziskali z liberalizacie, teraz tlacia liberalizaény proces
smerom von? Hopewell ponika svoje pozorovania
zékladnych zaujmov rozvijajlcich sa mocnosti.
Brazilske vyhody a ofakavania v sucasnosti spoc¢ivaji
v polnohospodarskom vyvoze; Indické v oblasti
vyvozu sluzieb; a Cinske vo vyrobnych vyvozoch.
Brazilia vo svojich alianciach s Indiou kritizovala
pol'nohospodarske dotacie v rozvinutych krajinach.
India aj Cina maji vyznamna &ast svojho
obyvatel'stva zamestnaného v polnohospodarstve.
Hopewell poukazuje na to, ze mocenské interakcie
vediice k patovej situdcii odrazaji v podstate
merkantilisticky boj. Rokovania WTO s0 navrhnuté
tak, aby sa clenovia dohodli na balikoch, ¢o im
umozni obetovat’ "straty" v niektorych oblastiach za
"zisk" v inych. Patova situacia rokovani v Dauhe
naznacuje, ze medziStatnym vztahom nemozno
vyhoviet. Okrem toho to znamena, Ze heterogénnym
zaujmom v ramci krajin nie je mozné vyhoviet.
Napriklad odvetvia sluzieb v Indii pozaduju ustupky
od USA a EU, aby umoznili viac pracovnikom
docasne pracovat’ na svojich trhoch, hoci ponuka bola
nakoniec obmedzena na kvalifikovanych pracovnikov
namiesto nizko kvalifikovanych pracovnikov.

Ak sa zaujmy nemdzu uspokojit’ prostrednictvom
mnohostrannych obchodnych rokovani, povedie takyto
protekcionizmus k ekonomickej depresii alebo
dokonca k vojne, ako tomu bolo pocas druhej svetovej
vojny? Hopewell poznamenava, Ze v sucasnosti sme
svedkami transforma¢ného obdobia, v ramci ktorého
institucionalne Struktary ako je Medzindrodny menovy
fond (MMF), Svetovd banka a GATT/WTO sa
nachddzajd pod americkou hegemoniou. Vo
vSeobecnosti, kniha breaking the WTO hodnoti vplyv
posunu moci na svetovy poriadok hospodarskeho
riadenia. Odhalovanie politickych interakcii v ramci
WTO pomaha rozvijat pochopenie vplyvu tejto
situdcie na globalnu politiku. To vytvéara prileZitost’
pre hracov, ktori sa zameriavaji na vlastné zaujmy.
Okrem toho vyzyva vyskumnych pracovnikov, aby
uskuto¢nili d’al§ie globalne studie s cielom zistit’, ¢i
toto zlepsenie je, alebo nie je mozné.
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